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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC11-02600 

CASE NAME: PESTANA  vs.  BAC HOME LOANS SERVICING 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY BANK OF AMERICA, N.A. 

* TENTATIVE RULING: * 

 

In light of the joint stipulation and order filed September 27, 2016, the Court continues the 

hearing on the Motion for Summary Judgment to January 27, 2017 at 9:00 a.m. 

 

 

 

  

mailto:dept34@contracosta.courts.ca.gov
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 2.  TIME:  9:00   CASE#: MSC13-02430 

CASE NAME: IDS  vs.  RUTHNICK 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY IDS PROPERTY CASUALTY INSURANCE COMPANY 

* TENTATIVE RULING: * 

 

Plaintiff and Cross-defendant IDS’s Motion for Summary Judgment on the complaint 

and the cross-complaint is granted. 

 

Summary judgment must be granted when the moving party is entitled to judgment 

as a matter of law on the undisputed facts. (CCP § 437c (a), (c).)  As cross-defendant, IDS 

is entitled to judgment on the cross-complaint if it can show that cross-complainants cannot 

establish an element of their claim or that IDS has a valid defense.  (CCP § 437c (o).)   

 

Here, IDS argues that cross-complainants cannot establish IDS breached the 

insurance contract because (1) the Jeep was not an insured vehicle as defined under the 

policy and (2) IDS rightfully relied on an exclusion for coverage based on misstatements 

made by the insured.  This ruling focuses only on the latter argument because that is all 

that is necessary to resolve the motion. 

 

The relevant undisputed facts are as follows.  In December 2012 and January 2013, 

Jake Ruthnick and Stephanie Malone were husband and wife, and Chloe Williams was 

Malone’s daughter from a prior marriage.  (Undisputed Material Fact (“UMF”) 1.)  (Ruthnick, 

Malone, and Williams hereinafter are sometimes referred to collectively as the Malone 

family.) 

 

Malone was the general manager of Walnut Creek Ford, a car dealership.  As its 

general manager, Malone ran the dealership.  (UMF 2.) 

 

In December 2012, Malone decided to buy a 2010 Jeep Wrangler for Williams’ use.  

(UMF 4.)  Malone inputted various pieces of information into the dealership’s computer.  

This information was used to create the sales documents.  (UMF/DMF 5.)  Malone also 

signed all of the sales documents on behalf of the nominal purchaser, Ruthnick.  (UMF 6.) 

 

One of the sales documents was the Purchase/Finance Agreement.  It states that the 

Vehicle Delivery Date was December 8, 2012. 

 

Another sales document was an Agreement to Furnish Insurance Policy.  It states 

that Ruthnick agreed to furnish his own insurance for the vehicle and would “assume 

forthwith . . . all responsibility for damage” to the vehicle.  It was dated December 8, 2012.  

(UMF 8.) 

 

On January 15, 2013 Williams was involved in an 8 vehicle accident while driving the 

Jeep.  (UMF 10.)  Williams informed Malone of the accident.  Malone drove to the scene and 

saw the damage to the Jeep.  (UMF 11.)  The Jeep had to be towed from the scene, and was 

determined to be a total loss.  (UMF 12, 13.)   

 

At the time of the accident, Malone was insured under IDS policy no. BX07073141.  

(UMF 14.)  That policy provided coverage for all vehicles listed on the declarations page.  
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(UMF 23.)  The Jeep was not listed on the declarations page at the time of the accident.  

(UMF 15.)   

 

The policy also provided coverage for any newly acquired vehicle for 30 days from 

the time that the insured became the owner “if we accept the risk and you agree to pay the 

additional premium.”  (UMF 23.)   The policy also excluded coverage for any person making 

a claim under the policy who intentionally misrepresented any material fact, engaged in 

fraudulent conduct, or made “false statements relating to this insurance . . .”  (UMF 24.) 

 

The Malone family did not try to add the Jeep to the policy until January 15, 2013, 

after the accident, when Malone returned home and went on-line to do so.  Malone provided 

false information.  In response to a question asking the purchase date, she erroneously 

listed instead the date she was providing the information, January 15, 2013.  In response to 

a question asking whether the Jeep had any existing damage, she answered “no,” even 

though the Jeep did have existing damage from the accident earlier that day.  (UMF/DMF 

16.)  After completing the online application, Malone telephoned IDS to confirm that the 

Jeep had been added to the Policy.  Malone did not mention during that call that the Jeep 

had just been involved in a serious accident.  (UMF 19.) 

 

On these undisputed facts, IDS is entitled to judgment as a matter of law on the 

Malone family’s cross-complaint for breach of contract, insurance bad faith, and breach of 

Insurance Code section 790.03, as well as on IDS’s complaint for declaratory relief.  (See 

Waller v. Truck Ins. Exch. (1995) 11 Cal.4th 1, 36 (where there is no contractual liability 

there can be no liability for bad faith conduct).  

 

The provisions of the policy set forth in UMF 24 make clear that IDS did not have to 

accept coverage of any newly acquired vehicle unconditionally.  Rather it had the right to 

decline coverage if it did not accept the risk.  In order to decide whether to accept the risk, 

IDS obviously had to obtain accurate information that would bear on a risk assessment.  

Whether the vehicle had just been involved in an accident, and thus that a claim was certain 

and not just possible, was obviously material information.  Malone provided incorrect 

information about this. 

 

Whether this was due to a mistake or was intentional is irrelevant.  The failure to 

provide correct information justifies denying coverage under the policy.  (UMF 24; see Nieto 

v. Blue Shield of Calif. Life & Health Ins. Co. (2010) 181 Cal.App.4th 60, 78; Ins. C. § 331, 

361.)  If denying coverage was justified, IDS neither breached the contract nor committed 

insurance bad faith.  (Waller, supra.)   Further, there is no private right of action for 

violation of Insurance Code section 790.03.  (See Reid v. Mercury Ins. Co. (2013) 220 

Cal.App.4th 262, 276.)   

 

Under this analysis, none of the allegedly disputed facts are material.  Even if a trier 

of fact attributed all of the best motives to Malone and found all disputed facts in her favor, 

including that her family took delivery of the Jeep on December 18, 2012, less than 30 days 

before the January 15, 2013 accident, IDS still had the right not to accept the risk after an 

accident had already occurred, and the right to rely on the exclusion for false statements, 

even if completely innocent. 

 

For purposes of a declaratory judgment on IDS’s complaint, the court hereby 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   10/14/16 

 
 

- 4 - 

declares that IDS properly denied coverage for the Jeep for both liability and property 

damage coverage for the accident in which the Jeep was involved on January 15, 2013 (as 

alleged in the complaint and the cross-complaint), and that for purposes of any uninsured 

motorist claims of persons who are not parties to this lawsuit and Insurance Code section 

11580.2 the Jeep was an uninsured vehicle with respect to that accident.   

 

Given the basis for its ruling on this motion, the court has no need to rule on IDS’s 

evidentiary objections.  (See CCP § 437c (q).) 

 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01539 

CASE NAME: DANVILLE OFFICE PARTNERS  vs.  HERITAGE BANK 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY HERITAGE BANK OF COMMERCE, et al. 

* TENTATIVE RULING: * 

 

Continued to October 21, 2016 at 9:00 a.m. per stipulation of the parties. 

 

 

  

 4.  TIME:  9:00   CASE#: MSC15-02182 

CASE NAME: BOEDECKER  vs.  SOLARI 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY GEORGE B. BOEDECKER JR. 

* TENTATIVE RULING: * 

 

           Plaintiff George B. Boedecker, Jr.’s Motion for Summary Judgment is granted. 

“The motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).     

 

 Plaintiff’s Initial Burden of Production 

 

             Plaintiff has the burden of showing there is no defense to the breach of contract 

cause of action. (Code Civ. Proc., § 437c, subd. (a).)  The party moving for summary 

judgment bears an initial burden of production to make a prima facie showing of the 

nonexistence of any triable issue of material fact. Ibid. Plaintiff carries his burden of showing 

there is no defense by producing evidence that establishes each element of his cause of 

action, entitling him to judgment as a matter of law.  CCP § 437c(p)(1).  Unlike the former 

law, Plaintiff's initial burden of proof in moving for summary judgment does not include 

disproving any affirmative defenses asserted by defendant.  (Code Civ. Proc., § 437c(p)(1); 

Oldcastle Precast, Inc. v. Lumbermens Mutual Casualty Co. (2009) 170 Cal.App.4th 554, 

564-565.)    

  

           Plaintiff alleges one cause of action for breach of contract. “[T]he elements of a 

cause of action for breach of contract are (1) the existence of the contract, (2) plaintiff's 

performance or excuse for nonperformance, (3) defendant's breach, and (4) the resulting 

damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.)   
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Plaintiff Produced Evidence Establishing the Elements of Breach of Contract Claim 

   

            Plaintiff has established the existence of the contract.  (SSUMF No. 4.)  The 

evidence supporting this undisputed fact is Boedecker’s Declaration, ¶4 and Exh. A thereto 

(copy of the Note.)  Defendant does not dispute this fact.  Defendant disputes the 

characterization of the Note and the purpose of the loan.  

“A note is an instrument which by its terms purports to evidence an unconditional promise 

to pay. [Citation.]”  (Am. Nat. Bank v. Stanfill (1988) 205 Cal.App.3d 1089, 1097.)  Here, 

Solari borrowed $230,000 as a personal loan, which was memorialized in a Note. Solari 

admits that he signed the Note.  Plaintiff performed fully under the terms of the Note by 

wiring the money to Solari on June 24, 2008.  Solari had five years to repay the loan and 

breached the terms of the Note by failing to repay the loan by the June 15, 2013 deadline. 

(SSUMF 14.) As a result, Plaintiff was injured in the amount of the loan plus interest, in the 

amount of $425,464.51.  (SSUMF 17.) 

 

 Plaintiff produced evidence establishing his performance. (SSUMF No.4, Boedecker 

Decl., ¶4.)  Defendant does not dispute this fact. 

 

 Plaintiff produced evidence establishing the breach.  SSUMF Nos. 8, 10, and 14. 

(Boedecker Decl., ¶¶8, and 9.) Chomiak Decl, ¶6 and Exh. C.) Defendant does not dispute 

these facts. 

 

 Plaintiff established the element of damages. SSUMF No. 17 (Chomiak Decl, ¶8 and 

Exh. C thereto (Responses to Requests for Admissions.) Defendant disputes only the 

characterization of the Note, claiming it was a demand note. 

 

  Plaintiff has produced sufficient evidence to shift the burden.  The burden shifts to 

the defendant “to show that a triable issue of one or more material facts exists as to that 

cause of action or a defense thereto.” (Code Civ. Proc., § 437c(p)(1); Oldcastle Precast, Inc. 

v. Lumbermens Mutual Casualty Co. (2009) 170 Cal.App.4th 554, 564-565.     

 

Defendant’s Burden to Establish Triable Issue of Fact 

 

  Once Plaintiff met his initial burden, the burden shifted to Defendant Solari to 

produce admissible evidence showing a triable issue of fact exists as to that cause of action 

or a defense thereto. “The defendant or cross-defendant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of material fact exists but, 

instead, shall set forth the specific facts showing that a triable issue of material fact exists 

as to that cause of action or a defense thereto.” CCP § 437c(p)(1).   

  

         In order to avert summary judgment, Defendant has to produce substantial 

responsive evidence sufficient to raise a triable issue of fact. “For this purpose, responsive 

evidence that gives rise to no more than mere speculation cannot be regarded as 

substantial, and is insufficient to establish a triable issue of material fact. [Citations.]” 

(Sangster v. Paetkau (1998) 68 Cal.App.4th 151, 162-163.)    

Here, Defendant does not attempt to raise a triable issue of fact as to the establishment of 

the elements of breach of contract claim, instead Defendant argues there are triable issues 

of facts as to two of his affirmative defenses—setoff and usury. Defendant has failed to 
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submit evidence sufficient to raise a triable issue of fact as to his affirmative defenses. 

   

Set-Off Defense and CCP §431.70 

 

 It is undisputed that the $230,000 note was duly executed and under its terms, due 

and unpaid. “There are, however, defenses which operate to discharge the maker of liability 

on a note or to defeat enforcement of the obligation. Claims of a setoff can be raised by way 

of affirmative defense as well as cross-complaint…Setoff is an appropriate defense to an 

action on a promissory note.”  (Am. Nat. Bank v. Stanfill (1988) 205 Cal.App.3d 1089, 

1097.) 

 

         Here, there is no dispute that Defendants’ breach of contract and interference claims 

were time-barred when this action was filed. Defendant asserts that when Plaintiff withdrew 

his account, his family’s account and the Foundation’s account from Creekside, Plaintiff 

promised to pay Defendant $150,000 in exchange for Defendant locating, interviewing and 

evaluating money managers for the accounts.  (DMF, 26.)  Defendant performed much of 

the work by the first week of August 2008.  (DMF, 27, 33-37.)  He was not compensated.  

The statute of limitations for breach of an oral contract is two years.  (CCP § 339.) 

 

        Solari’s interference claims were based on events occurring in 2008. (SSUMF 15.)  

Solari’s claimed Plaintiff interfered with the Foundation’s offer to hire him in 2008.  (SSUMF 

19.)  In general, a cause of action for intentional interference with contract is governed by a 

two-year statute of limitations.  CCP §339. The statute of limitations would have run in 

2010.    

 

        The issue is whether there were cross-demands for money existing at the same time 

between the parties where neither demand was barred by the statute of limitations. (Code 

Civ. Proc., § 431.70.) CCP §431.70 provides in part: 

 

Where cross-demands for money have existed between persons at any point 

in time when neither demand was barred by the statute of limitations, and an 

action is thereafter commenced by one such person, the other person may 

assert in the answer the defense of payment in that the two demands are 

compensated so far as they equal each other, notwithstanding that an 

independent action asserting the person's claim would at the time of filing the 

answer be barred by the statute of limitations. 

 

        The Promissory Note was executed on June 19, 2008, due and payable on June 15, 

2013.  Defendant maintains Plaintiff had an existing claim prior to June 15, 2013 because 

the Promissory Note was in actuality a “demand note.”  Plaintiff, on the other hand, claims 

the Promissory Note did not mature until June 2013, so there was no point in time the 

claims co-existed before Defendant’s claims were time-barred.  The court agrees with 

Plaintiff for the following reasons. 

 

           First, the Cal. Supreme Court held in Bagdasarian v. Gragnon (1948) 31 Cal.2d 744, 

in regards to a set off for payments on a promissory note, that the party seeking a set off is 

entitled to a set-off with respect to the matured payments, but “had no right to a set-off as 

to payments that were not yet due.”  (Bagdasarian v. Gragnon (1948) 31 Cal.2d 744, 764.)  
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While the Promissory Note existed before the statute of limitations expired on Defendant’s 

claims, Plaintiff Note had not matured. 

 

          Secondly, there is a bankruptcy case out of the U.S. Bankruptcy Court for the 

Northern District of California, which is persuasive authority as it discusses this very issue 

raised by the facts in this case. (In re Trans-Action Commer. Investors, Ltd. 

(U.S.Bankr.N.D.Cal. June 28, 2002, Nos. 97-46121 T, 97-46123 T) 2002 Bankr. LEXIS 

2139, at *21-24.)  It found that “The use of the phrase "cross-demands" in CCP § 431.70 

supports the view that a claim must have been due and payable to be available for set off.”  

It relied on California case law:   Pavlovich v. Neidhardt, 128 Cal. App. 2d 559, 562, 

275 P.2d 836 (1954), citing Bagdasarian v. Gragnon, 31 Cal. 2d 744, 763-764, 192 P.2d 

935 (1948). 

 

          Finally, Defendant has not submitted evidence that raises a question of fact as to 

whether the Promissory Note was in actuality a “demand note.” Cal. Uniform Commercial 

Code §3108 defines “demand note”: 

 

(a)  A promise or order is "payable on demand" if it (1) states that it is 

payable on demand or at sight, or otherwise indicates that it is payable at the 

will of the holder, or (2) does not state any time of payment. 

(b)  A promise or order is "payable at a definite time" if it is payable on elapse 

of a definite period of time after sight or acceptance or at a fixed date or 

dates or at a time or times readily ascertainable at the time the promise or 

order is issued, subject to rights of (1) prepayment, (2) acceleration, (3) 

extension at the option of the holder, or (4) extension to a further definite 

time at the option of the maker or acceptor or automatically upon or after a 

specified act or event. 

 

          “The interpretation of a written instrument, even though it involves what might 

properly be called questions of fact [citation], is essentially a judicial function to be 

exercised according to the generally accepted canons of interpretation so that the purposes 

of the instrument may be given effect.” (De Guere v. Universal City Studios (1997) 56 

Cal.App.4th 482, 501.)  “‘[A] contract must be interpreted so as to give effect to the mutual 

intention of the parties, and the whole of a contract is to be taken together, so as to give 

effect to every part, if reasonably practicable, each clause helping to interpret the other.’ 

[Citation.]”  (Gray1 CPB, LLC v. Kolokotronis (2011) 202 Cal.App.4th 480, 486-487.”    

 

  Here, there is no language in the Promissory Note that indicates the Note is payable 

on demand or at sight or that it is payable at the will of the holder.  However, it does state, 

“unless sooner due as hereinafter provided.” The Note would be due sooner if the 

acceleration clause was activated.  Even with this language, the Promissory Note falls 

squarely in subdivision (b) of § 3108.  It was not a demand note payable upon demand at 

any time before June 15, 2013.  Instead, it was a promise, "payable at a definite time" 

subject to the right of acceleration.    

              Moreover, Defendant did not submit any evidence establishing the acceleration 

provision was activated at any time during prior to the expiration of the statute of limitation 

on his claims.  The summary motion cannot be defeated by speculation. 

 

 Usury as Affirmative Defense 
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  In his Answer, Defendant set forth as an affirmative defense the post-default 

interest at 12% was usurious. The maximum permitted in California is 10%. (Cal. Const., 

Art. XV § 1.)  “‘Usury laws are designed to protect a person against the oppressive use of 

superior bargaining power and thus represent an important policy of the enacting state’ 

[Citation.]” (Mencor Enters. v. Hets Equities Corp. (1987) 190 Cal.App.3d 432, 437.  

  

 Defendant admits that the Note has a choice of law provision.  However, Defendant 

argues that applicability of Colorado law is not a given. In Mencor Enterprises v. Hets 

Equities Corp., (1987), the court determined that validity of choice of law is subject to two 

qualifications: 1) rational basis for choice of state law and 2) fundamental public policy of 

the forum state.  

 

1. Reasonable Basis for Choosing Law 

 

          The first qualification involves whether the parties had a reasonable basis for 

choosing the state law. “In this context, "substantial relationship" and "reasonable 

relationship" are equivalent to each other.”  (Gamer v. duPont Glore Forgan, Inc. (1976) 65 

Cal.App.3d 280, 290.)  

 

 Plaintiff presented evidence that Colorado had a substantial relationship with this 

transaction because Boedecker was a resident of Colorado at the time the Promissory Note 

was executed. (SSUMF No. 3.)  In the Opposition to the MSJ, Defendant presented evidence 

that California has a substantial relationship to the parties and the transaction.  Defendant 

resided in California when he entered into the contract and continues to reside in California, 

(SSUMF No. 3); the loan agreement was entered into in California (despite the signature 

line), (DMF No. 18); the loan was to be paid from California (DMF No. 16); and the loan was 

secured by real property in California (DMF No. 16.)   

 

 Defendant’s evidence has not raised a triable issue of fact as to the substantial 

relationship with Colorado. Defendant’s evidence simply establishes that California also has 

a substantial relationship to the parties and the contract. 

 

            2. Fundamental Policy of the Forum State 

 

        The second qualification concerns fundamental policy of the forum state in the 

determination of the issue.  (Mencor Enters. v. Hets Equities Corp. (1987) 190 Cal.App.3d 

432, 439-440.)  “The forum will apply its own legal principles in determining whether a 

given policy is a fundamental one within the meaning of the present rule and whether the 

other state has a materially greater interest than the state of the chosen law in the 

determination of the particular issue. (Ibid at p. 440.) 

 

         Here, “‘California has a strong public policy against usury, that is, the charging and 

receiving interest on the loan or forbearance of money in excess of the rate allowed by law. 

It has no strong public policy against a particular rate of interest so long as the charging of 

that rate is permitted by law to the specific lender.’ [Citation.]”  (Ibid., p. 440.)  Here, the 

rate would be permitted by the State of Colorado. 

 

          In sum, the evidence presented by the parties show that both California and Colorado 

have a substantial relationship to the parties. Citing to the Comment g to Restatement 2d, 
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Conflict of Laws § 203, the Mencor court quoted, “‘[T]he forum will examine the general 

usury statutes of all states which have a substantial relationship to the contract and apply 

the statute which either sustains the contract in full or else imposes the lightest penalty for 

usury.’” (Mencor Enters. v. Hets Equities Corp. (1987) 190 Cal.App.3d 432, 437. Here, 

Colorado law sustains the contract in full.    

 

         “‘The validity of a contract will be sustained against the charge of usury if it provides 

for a rate of interest that is permissible in a state to which the contract has a substantial 

relationship and is not greatly in excess of the rate permitted by the general usury law of 

the state of the otherwise applicable law under the rule of § 188 [Restatement 2d, Conflict 

of Laws].’" (Mencor Enters. v. Hets Equities Corp. (1987) 190 Cal.App.3d 432, 436, quoting 

Restatement 2d, Conflict of Laws § 203.   

 

           Defendant has failed to submit evidence that raises a triable issue of fact as to 

the affirmative defense of usury and setoff.  Thus, Plaintiff’s motion for summary judgment 

is granted. 

 

Defendant’s Objection to Evidence Submitted in Support of MSJ 

 

 Objections to Declaration of George Boedecker, Jr: 

1. Objection No. 1—Overruled.  

2. Objection No. 2—Sustained.  Hearsay 

3. Objection No. 3—Overruled. 

4. Objection No. 4—Overruled.  

5. Objection No. 5—Overruled.  Hearsay, but not submitted to prove the truth of matter 

asserted therein. 

6. Objection No. 6—Overruled.  Hearsay, but not submitted to prove the truth of matter 

asserted therein. 

7. Objection No. 7—Sustained.  Lack of personal knowledge. 

8. Objection No. 8—Sustained. Hearsay. 

9. Objection No. 9—Overruled.  

 

          Objections to Declaration of Thomas Duran: 

1. Objection No. 1—Overruled. 

2. Objection No. 2—Sustained.  Lack of personal knowledge. 

  

 Objections to Declarations David Grant: 

1. Objection No. 1—Overruled. 

2. Objection No. 2—Overruled. 

 

 Objections to Declarations of Joel Davis: 

 

1. Objection No. 1—Sustained. Hearsay. 

2. Objection No. 2—Overruled. 

 

 Objections to Declarations of Donald E. Chomiak (Counsel): 

1. Objection No. 1—Overruled 

2. Objection No. 2—Overruled. 

3. Objection No. 3—Sustained. Hearsay; secondary evidence rule. 
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 Objections to All Evidence submitted in Reply 

1. All objections are overruled.  

 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00089 

CASE NAME: GRIFFIN  vs.  BENJAMIN CONSTRUCTION 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY BENJAMIN CONSTRUCTION,, GILBERTO VELASQUEZ 

* TENTATIVE RULING: * 

 

Motion is granted.  Counsel to submit order after hearing reflecting the CMC date being 

continued from October 19, 2016 to November 22, 2016 at 9 a.m. in Dept. 34. 

 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00652 

CASE NAME: BEDI  vs.  KISMAT ASSOCIATES, INC. 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of BEDI 

FILED BY KISMAT ASSOCIATES, INC. 

* TENTATIVE RULING: * 

 
Before the Court are two related matters.  

First, defendant Kismat Associates, Inc. (“Kismat”) has demurred to the First Amended 

Complaint (“FAC”) filed by plaintiff Mohinder Bedi (“Bedi”) (the “Demurrer”). The Demurrer 

contends that the FAC fails to state a cause of action for involuntary dissolution because 

Kismat already has voluntarily wound up. Bedi opposes the Demurrer. 

 

Second, Bedi asks the Court to appoint a receiver to oversee the winding down of Kismat 

under Corporations Code (“Corp Code”) §§ 1803, 1804, and 1904, and Code of Civil 

Procedure (“CCP”) §§ 564(b)(5), 564(b)(9), and 565. Kismat opposes that on the ground 

that because it already has dissolved, there would be nothing for such a receiver to do. 

 

Because the Court’s ruling on the Demurrer potentially resolves the motion to appoint a 

receiver (the “Motion”) as well, the Court addresses the Demurrer first. 

 

The Demurrer 

 

The Demurrer rests on a single premise. It says that Kismat already has dissolved, and as a 

result, there is no relief for the Court to grant. 

The opposition appears to concede that ordinarily, an action for involuntary dissolution 

would be mooted by the voluntary dissolution of the relevant corporate entity. Certainly, the 

opposition cites no authority that would permit the Court to involuntarily dissolve an already 

dissolved corporation. The Court’s research uncovered no such authority. And if the court 

cannot “grant the plaintiff any effectual relief,” then the case ordinarily is moot. Wilson & 
Wilson v. City Council of Redwood City (2011) 191 Cal.App.4th 1559, 1574. 
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Instead, citing cases like Cucamongans United for Reasonable Expansion v. City of Rancho 

Cucamonga (2000) 82 Cal.App.4th 473 and Grier v. Alameda-Contra Costa Transit Dist. 

(1976) 55 Cal.App.3d 325, the opposition contends that an exception to the mootness 
doctrine exists where the particular controversy is likely to recur. 

However, those cases are inapposite because they concern a situation where the same 

controversy between the same parties is likely to recur. Here, the controversy is between 

Bedi and Kismat Associates, Inc. And the subject matter of the controversy is whether the 

Court ought to order the involuntary dissolution of Kismat. That particular controversy is not 
likely to recur, because Kismat has voluntarily dissolved.  

The FAC and the papers on file in connection with the Demurrer and the Motion allege a 

litany of wrongful conduct against Mr. Dhaliwal, apparently the majority stockholder and a 

director of Kismat. It may very well be that Bedi has claims against Mr. Dhaliwal for his 

conduct before, during, or after the dissolution of Kismat. But those claims are not pled 

here; the only claim pled here is for Kismat’s involuntary dissolution. The Court cannot grant 

that relief, because Kismat already has dissolved voluntarily. Ordering the dissolution of an 

already-dissolved corporation would be nonsensical. 

Bedi urges the Court to grant leave to amend to permit him to petition for a receiver under 

Corp Code § 1904. The Court here expresses no view on such a petition, other than to say 

that it need not be brought within the confines of the instant action. This action sought 

involuntary dissolution of Kismat. The Court cannot grant that relief. If Bedi wishes to bring 

a petition under Corp Code § 1904, he certainly may do so, but the Court need not – and 
therefore does not – comment on that matter here. 

The Demurrer is sustained without leave to amend. 

Evidentiary Matters 

All evidentiary objections are overruled as moot. The Court decided this matter solely with 

reference to the pleadings and the papers filed by the parties. All unopposed requests for 
judicial notice are granted. 

The Motion 

In light of the Court’s ruling on the Demurrer, the Motion is denied as moot, without any 

prejudice to Bedi bringing a Corp Code § 1904 petition. 

 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00652 

CASE NAME: BEDI  vs.  KISMAT ASSOCIATES, INC. 

HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 

FILED BY MOHINDER BEDI 

* TENTATIVE RULING: * 

 

Moot in light of the ruling on the demurrer to the FAC (see above, line 6).  
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 8.  TIME:  9:00   CASE#: MSC16-00972 

CASE NAME: NAZZISI  vs.  PERRY 

HEARING ON PETITION TO COMPEL ARBITRATION AND TO STAY 

FILED BY STEPHANIE J. NAZZISI 

* TENTATIVE RULING: * 

 

 The hearing is continued by the Court to December 9, 2016, at 9:00 a.m., 

in Department 34.  This action is stayed through the continued hearing date, except for 

additional briefing as set forth below.  (See, Code Civ. Proc., § 1281.4.) 

 

 The Court requests that counsel for the parties meet and confer, before the 

continued hearing, concerning the possibility of stipulating to an expedited, limited-cost 

arbitration of all issues between plaintiff and defendant.  Counsel for plaintiff should bear 

in mind that the cost of arbitration is a legitimate consideration in assessing substantive 

unconscionability, depending on the circumstances.  Further, defendant’s argument that 

arbitration should be denied based on the possibility of conflicting rulings is not a frivolous 

one.  (See, Code Civ. Proc., § 1281.2, subd. (c).) 

 

 The Court requests additional briefing from defendant concerning which causes of 

action in the cross-complaint are outside the scope of the arbitration agreement.  Defendant 

shall file and serve supplemental opposition papers, addressing this and any other matter 

that defendant deems relevant, on or before November 14, 2016.  Plaintiff may file and 

serve supplemental reply papers on or before November 28, 2016, but is not required to 

do so.  The Court will issue a substantive ruling prior to the continued hearing date. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC16-01319 

CASE NAME: NG  vs.  NATIONSTAR 

HEARING ON DEMURRER TO COMPLAINT of NG 

FILED BY NATIONSTAR MORTGAGE LLC 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Nationstar Mortgage LLC 

(“Defendant” or “Nationstar”). The Demurrer relates to the Complaint (“Complaint”) filed by 

Barney Ng (“Plaintiff”). The Complaint pleads causes of action for: (1) violation of California 

Civil Code § 2923.6; (2) violation of California Civil Code § 2923.7; (3) negligence; and (4) 

violation of Unfair Competition Laws (Cal. Bus. Prof. Code § 17200, et seq.).  

Request for Judicial Notice 

Nationstar requests judicial notice (the “Request”) of several Contra Costa County Recorder 

documents as well as two documents from the State of California Bureau of Real Estate. 

This Request is unopposed. The Court takes judicial notice of Exhibits 1 through 6. Evidence 

Code § 452. The Court declines to take Judicial Notice of Exhibits 7 and 8. Exhibits 7 and 8 

were irrelevant to the disposition of the Demurrer, and on that basis the Court declines to 

take judicial notice of them. Aquila, Inc. v. Superior Court (2007) 148 Cal. App. 4th 556, 

569. 

California Rule of Court Violations 
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The Court also notes that the exhibits to the Request are not tabbed, in violation of 

California Rule of Court 3.1110(f). The Court admonishes the law firm of Akerman LLP to be 

more mindful of the Rules of Court going forward as sanctions may be imposed for future 

violations.  

The Court also notes that Plaintiff’s Opposition to Defendant’s Demurrer, though more than 

10 pages, does not include a table of contents or a table of authorities, in violation of 

California Rule of Court 3.1113(f). The law firm of Ra & Associates, APC is also admonished 

to be more mindful of the Rules of Court going forward as sanctions may be imposed for 

future violations. 

Analysis 

As a threshold matter, Nationstar alleges that “Plaintiff in his individual capacity lacks 

standing since the property is owned by the Barney J. Ng living trust dated December 2, 

1998.” Demurrer at 1; see also Request at Ex. 3 (Grant Deed dated June 16, 2004). Plaintiff 

responds that “not only does Defendant fail to cite to any authority indicating that Plaintiff 

lacks standing as trustee of his own living trust, California case law has indicated that 

trustees for a trust that owns the property are deemed to be ‘borrowers.’” Opposition at 2. 

Plaintiff cites a trial court order from California Superior Court Sacramento County 

purportedly in support, but does not provide the Court with a copy. 

As Nationstar notes, only “borrowers” have standing to assert claims for violation of HBOR. 

See Cal. Civ. Code § 2924.12(a)(1), (b); Cal. Civ. Code § 2924.19(a)(1), (b). Plaintiff 

contends, without authority available to the Court, that trustees for a trust that owns the 

property are deemed to be “borrowers.” However, the Complaint is silent with regard to the 

Barney J. Ng living trust dated December 2, 1998 or Plaintiff’s capacity as trustee. In the 

absence of clear allegations of whether he is the trustee of the trust that owns the subject 

property and whether HBOR allows him to bring suit as the trustee of a trust, Plaintiff 

cannot maintain this action. 

The demurrer is sustained, with leave to amend. A First Amended Complaint, if any is to be 

filed, must be filed and served on or before October 31, 2016. 

 

  

10.  TIME:  9:00   CASE#: MSC16-01609 

CASE NAME: NEW CINGULAR WIRELESS  vs.  YOON 

SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION AND TRO 

SET BY NEW CINGULAR WIRELESS, PCS, LLC 

* TENTATIVE RULING: * 

 

Before the Court is Plaintiff, Cingular Wireless PCS, LLC’s unopposed application for a 

Preliminary Injunction. The application shall be granted on the condition that Plaintiff posts 

an undertaking pursuant to CCP § 529(a), provide the Court with documentation indicating 

that Defendant was actually served by the third party service company, Nationwide Legal 

Services, pursuant to the Court’s previous Order, and Plaintiff shall produce a copy of the 

lease agreement at the October 14 hearing.  

 

The court believes a bond in the amount of $1,000 is appropriate. Defendant, Jane H.J. 

Yoon, remains free to seek an increase in the amount of the bond if she can demonstrate 
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that the amount of her damages may exceed the bond. (Oiye v. Fox (2012) 211 Cal.App.4th 

1036, 1062.) (citations omitted.) 

 

 

  

11.  TIME:  9:00   CASE#: MSL13-06320 

CASE NAME: CACH  vs.  SCALIA 

HEARING ON MOTION FOR ENTRY OF JUDGMENT 

FILED BY CACH, LLC 

* TENTATIVE RULING: * 

 

No opposition; motion is granted. 

 

 

  

12.  TIME:  9:00   CASE#: MSL14-03890 

CASE NAME: CAPITAL ONE vs.  UCCIFERRI 

HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO STIPULATION 

FILED BY CAPITAL ONE BANK (USA), N.A. 

* TENTATIVE RULING: * 

 

No opposition; motion is granted. 

 

 

  

13.  TIME:  9:00   CASE#: MSN16-1380 

CASE NAME: FRERKING  vs.  DIRITO BROTHERS 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY LAURA A. FRERKING, ROBERTS J. FRERKING 

* TENTATIVE RULING: * 

 

 The petition to compel arbitration is granted in part.  The parties are ordered to 

arbitrate their dispute as follows: (1) before the American Arbitration Association (“AAA”), 

pursuant to its Consumer Arbitration Rules, or; (2) before one of the three arbitrators from 

other services that respondent has agreed to, conditioned on petitioners agreeing to apply 

Rule No. 12 [“Limited Discovery”] of the National Arbitration and Mediation Standard Rules.  

(See, Conboy Dec., ¶ 2 and Exh. “K”.)  The parties appear to be in agreement that the 

arbitration will be held in Contra Costa County. 

 

 Petitioners shall notify respondent on or before October 19, 2016, which alternative 

petitioners prefer.  In the absence of such timely notification, the arbitration shall be held 

before AAA. 

 

 The Court finds that the wholesale rejection of any arbitration service other than AAA 

would violate the implied covenant of good faith and fair dealing.  (See generally, Cal. 

Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 484 [“where a contract confers 

on one party a discretionary power affecting the rights of the other, a duty is imposed to 

exercise that discretion in good faith and in accordance with fair dealing”].)  However, 
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the implied covenant applies both ways.  Insisting on a discovery rule far more potentially 

onerous than that of the default arbitration service (AAA) would also violate the 

implied covenant. 

 

 

  

14.  TIME:  9:00   CASE#: MSN16-1542 

CASE NAME: RE MELVIN CARRILLO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Guardian ad litem and counsel to appear.  Minor need not appear.  Counsel to have 

reviewed all pertinent documents with guardian prior to the hearing and be prepared to voir 

dire the guardian. 

 

 

  

15.  TIME:  9:00   CASE#: MSN16-1575 

CASE NAME: CLAIM OF KAREN CARILLO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Guardian ad litem and counsel to appear.  Minor need not appear.  Counsel to have 

reviewed all pertinent documents with guardian prior to the hearing and be prepared to voir 

dire the guardian. 

 

 

  

16.  TIME:  9:30   CASE#: MSN16-0989 

CASE NAME: JONES  vs.  BARRIENTOS 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Guardian ad litem and counsel to appear.  Minor need not appear.  Counsel to have 

reviewed all pertinent documents with guardian prior to the hearing and be prepared to voir 

dire the guardian.  

 

 

 

17.  TIME:  9:01   CASE#: MSC16-00972  

CASE NAME: NAZZISI  vs.  PERRY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear. CourtCall OK for CMC only. 
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18.  TIME:  9:02   CASE#: MSC15-01908  

CASE NAME: DOE  vs.  SAN RAMON VALLEY USD 

HEARING ON MOTION TO RELEASE CONFIDENTIAL RECORDS 

FILED BY JOHN DOE 

* TENTATIVE RULING: * 

 

Appear. 

 

 

 

19.  TIME:  9:02   CASE#: MSC16-01110   

CASE NAME: BLAKELY  vs.  AMERICAN CONTRACT  

HEARING ON MOTION TO STAY ACTION AND COMPEL ARBITRATION 

FILED BY AMERICAN CONTRACT BRIDGE LEAGUE, et al. 

* TENTATIVE RULING: * 

 

 Defendants’ motion to stay the action and compel arbitration is granted, though the 

Court severs the forum-selection clause in the arbitration agreement.  The parties shall 

arbitrate in San Francisco or Contra Costa County.  The remainder of the action is stayed 

pending resolution of the arbitrable claims.  

 

I. Background 

 

 This case is a dispute between the American Contract Bridge League (ACBL) – a 

league of bridge players which supports regional bridge clubs, coordinates tournaments, 

and certifies players through a “masterpoint” system – and Plaintiff Bruce Blakely, an ACBL 

member who also previously served on the ACBL’s Board of Directors.  It also involves 

several individual defendants alleged to be officials or agents of ACBL.  (See generally, 

Complaint at p. 2.)  Plaintiff’s causes of action concern fraud relating to a specific May, 2014 

agreement with ACBL to resolve and dismiss allegations brought against him by the ACBL 

Board Oversight Committee (the Settlement Agreement), as well as defamation-related 

claims concerning the allegations themselves.  Under the Settlement Agreement, Plaintiff 

was to be permitted to serve as a partnership chair and hospitality ambassador for ACBL on 

its “Regional at Sea” cruises for five years through May, 2019, and the ACBL as to pay the 

expenses of both Plaintiff and his partner.  Plaintiff alleges that when he sought to sail on 

a March, 2015 cruise, ACBL refused to allow him to do so. (See generally, Complaint at 

pp. 6-8.) 

 

 In this motion, Defendants contend that plaintiff’s claims involving the ACBL are 

subject to mandatory binding arbitration pursuant to a separate agreement – the ACBL 

Membership Agreement (Membership Agreement).  The Membership Agreement purports to 

govern the relations between ACBL and its individual members.  

 

 Its arbitration provision comes in several parts.  First, the long-form Membership 

Agreement provides:  
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Any dispute which is in any way related to membership in the [ACBL] or any 

action for damages or injunctive relief against the ACBL, or any action to 

reverse, amend, modify, or delay enforcement of a disciplinary action by the 

ACBL, regardless of the facts or legal theories which may be involved, shall be 

resolved by binding arbitration before [AAA] by a single arbitrator in 

accordance with the Commercial rules of AAA in effect at the time the 

arbitration proceeding is initiated. The arbitration hearing shall be held in the 

AAA’s Southeast Case Management Center (located at 2200 Century Parkway, 

Suite 300, Atlanta, Georgia 30345) or at such other location as the parties 

may agree in writing. … The provisions of the Federal Arbitration Act shall 

apply to arbitration between the ACBL and its members. 

 

(See Declaration of Sabrina Goley, Exh. A [Membership Agreement, section 5.1.1].) ACBL 

alleges in its papers – and plaintiff does not dispute – that he agreed to the terms of the 

Membership Agreement before May of 2014.  (See Goley Decl., at ¶ 2.)  

 

 Second, enclosed with a renewal membership form sent to plaintiff was a notice 

that provided:   

 

By becoming a member in the ACBL or renewing membership in the ACBL, 

you expressly agree to waive your rights to have disputes between you and 

the ACBL resolved in court before a jury and agree to accept the use of 

binding arbitration, and the ACBL hereby agrees to such binding arbitration.   

 

(Goley Decl., Exh. C, D.) The renewal membership notice then directed the reader to a 

separate website to read the language of the arbitration clause. The website language 

mirrored that found in the Membership Agreement. (Goley Decl., Exh. B.)  The documents 

indicate that Plaintiff paid his renewal in August of 2015.  (See id.)  There is no specific 

document referencing a renewal payment prior to that date. 

 

 Plaintiff does not dispute the key underlying facts – that he became an ACBL 

member, received renewal notices containing the clause and reference to the website, that 

the clause and website language appeared as they are presented to the Court in this 

motion, and that he sent in a renewal payment.  Moreover, he concedes that he never read 

the language on the back of the renewal notice.  (Blakely Decl., at ¶ 21.)  

 

 But plaintiff attacks the arbitration agreement on several grounds.  He argues that 

the provision does not apply because he is suing to enforce an entirely separate agreement 

– the May, 2014 Settlement Agreement.  That agreement did not contain an arbitration 

clause, illustrating his non-consent to arbitration of this specific dispute, and/or a waiver by 

ACBL of its arbitration rights under the Membership Agreement.  Plaintiff also argues that – 

if the arbitration provision in the Membership Agreement applied – it should not be enforced 

as it is both procedurally and substantively unconscionable, and permitting arbitration 

would risk contrary findings of fact given the remaining non-arbitrable claims against the 

other defendants. 

 

II. Analysis 

 

 The primary question presented is whether the alleged arbitration agreement is 
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enforceable. This includes not only the question of whether plaintiff consented to it, but also 

whether it is unconscionable. Only if that arbitration clause is enforceable does the Court 

move to considering its scope, and whether it applies to the specific claims in this case.   

 

a. Plaintiff consented to the terms of the Membership Agreement. 

 

 Consent to the arbitration clause is the first question because arbitration under the 

FAA is a matter of consent, not coercion. (Pinnacle Museum Tower Assn. v. Pinnacle Market 

Development (US), LLC (2012) 55 Cal.4th 223, 236.)  Plaintiff argues that he neither read 

the Membership Agreement’s arbitration clause nor signed any document agreeing to it, and 

thus he did not consent to arbitration.  This argument fails for purposes of consent. 

 

 “A party's acceptance of an agreement to arbitrate may be express, as where a party 

signs the agreement. A signed agreement is not necessary, however, and a party's 

acceptance may be implied in fact” as when an employer imposes an arbitration clause and 

an employee continues working.  (Id., citations omitted.)  “An arbitration clause within a 

contract may be binding on a party even if the party never actually read the clause.” (Id., 

citing 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1215.)   

 

 There is no dispute on the record before the Court that plaintiff was a member of the 

ACBL and, in that respect, he agreed to the terms of the Membership Agreement and the 

arbitration provision.  This is sufficient; his specific signature is not necessary.  

 

b. The arbitration clause in the Membership Agreement, as written, is 

unconscionable. 

 

 Presuming consent, the next question is whether the arbitration agreement is 

unenforceable for any reasons.  Plaintiff argues that it is unenforceable as it is procedurally 

and substantively unconscionable.  

 

To briefly recapitulate the principles of unconscionability, the doctrine has 

“‘both a “procedural” and a “substantive” element,’ the former focusing on     ‘ 

“oppression” ’ or ‘ “surprise”’ due to unequal bargaining power, the latter on  ‘ 

“overly harsh”’ or ‘ “one-sided” ’ results.” (Armendariz, supra, 24 Cal. 4th at 

p. 114.) The procedural element of an unconscionable contract generally 

takes the form of a contract of adhesion, “ ‘which, imposed and drafted by the 

party of superior bargaining strength, relegates to the subscribing party only 

the opportunity to adhere to the contract or reject it.’ ” (Id. at p. 113.)  

(Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071, citing Armendariz v. Foundation 

Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 113-114.)  While both procedural and 

substantive unconscionability must be present in order to declare a contract term 

unconscionable, they need not be present in the same degree.  (Sanchez v. Valencia 

Holding Co. LLC (2015) 61 Cal.4th 899, 910.) “‘[T]he more substantively oppressive the 

contract term, the less evidence of procedural unconscionability is required to come to 

the conclusion that the term is unenforceable, and vice versa.’”  (Id., quoting Armendariz 

at 114.) 
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 A contract term is not substantively unconscionable when it merely gives one side a 

greater benefit.  (Pinnacle, 55 Cal.4th at 246, internal quotations omitted.)   “Not all one-

sided contract provisions are unconscionable; hence the various intensifiers in our 

formulations: ‘overly harsh,’ ‘unduly oppressive,’ ‘unreasonably favorable.’”  (Sanchez, 

supra, emphasis in original.)  To be substantively unconscionable, the agreement must be 

something more than a mere “bad bargain.”  (Id.)  Likewise, whether a contract is one of 

adhesion does not itself answer the procedural unconscionability question, as even 

arbitration clauses in adhesion contracts have been enforced.  (See AT&T Mobility LLC v. 

Concepcion (2011) 563 U.S. 333, 346.) 

i. Procedural Unconscionability 

 

 Plaintiff argues that the contract is procedurally unconscionable because there was 

no opportunity for negotiation of its terms, it is oppressive because ACBL membership is 

required for him to participate in tournament bridge given ACBL’s “virtual monopoly,” and it 

took him by surprise.   

 

 The arbitration agreement initially appears as part of the lengthy Membership 

Agreement and is presented on a take-it-or-leave-it basis: either the individual agrees to its 

terms and becomes a member, or does not agree and does not become a member.  On the 

other hand, the waiver language in the renewal notice, though prolix and form in nature, is 

not particularly lengthy.  In total, it comprises roughly half of a page of text.  The notice of 

arbitration is one of only five items in the section entitled “Notices,” which is itself the third 

of only three sections in the half-page.  Likewise, the arbitration agreement itself – found on 

the ACBL website, via a link on the renewal notice that specifically directs the reader to the 

sub-page on binding arbitration – is not particularly lengthy or complex.  It is two 

paragraphs in total and, printed out, could fit on less than a single page in regular-sized 

typeface.  (See Goley Decl., Exh. A.)  Neither of these notices is buried in pages of form 

prolix analogous to consumer contracts or typical “Terms and Conditions” accompanying 

many consumer products.  The problem, however, is timing: the notices were part of an 

August, 2015, billing and the resolution of plaintiff’s dispute occurred in 2014.  So 

defendants must rely primarily, if not solely, on the prior, full-length Membership Agreement 

to create the arbitration promise, not on the post-dispute renewal notices.   

 

 Defendants argue that this is a membership agreement concerning voluntary 

participation in an organization, as opposed to a consumer contract, and therefore it is not 

adhesive.  This is unpersuasive.  A contract of adhesion is “a standardized contract, which, 

imposed and drafted by the party of superior bargaining strength, relegates to the 

subscribing party only the opportunity to adhere to the contract or reject it.”  (Neal v. State 

Farm Insurance Companies (1961) 188 Cal.App.2d 690, 694.)  The definition does not look 

to the substantive nature of the contract; the focus is on its terms and the opportunity for 

meaningful negotiation.  Defendants do not suggest that plaintiff could have negotiated any 

change in the Membership Agreement.  Nor does it matter that plaintiff is a lawyer, because 

the Court must interpret the contract language, not the language as it might be understood 

by a particular class of individuals.  In any event, even as a lawyer, plaintiff had no more 

meaningful opportunity for negotiation than a layperson. 

 

 Finally, the Court rejects defendants’ argument that plaintiff cannot excuse himself 
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from the arbitration agreement because he did not read the renewal notices.  (See Reply, 

p.4: 16-23.)  Strictly speaking, this is true: It is well-settled law that failure to read a 

contract term does not excuse compliance.  (Madden v. Kaiser Foundation Hospitals (1976) 

17 Cal.3d 699, 710.)  But again, the problem is timing: The notices in 2015 post-date the 

2014 Settlement Agreement by several months, and cannot themselves be reasonable be 

read to retroactively apply an arbitration clause.  Defendants can only rely on the clause in 

the original Membership Agreement, not the later billing notices.  And even if they could rely 

on the later notices, plaintiff still had no meaningful opportunity to negotiate those terms 

had he read them. 

 

 In sum the Court finds the existence of some level of procedural unconscionability as 

“[t]he arbitration agreement is an adhesion contract; it lies within a standardized form 

drafted and imposed by a party with superior bargaining strength, leaving plaintiff[]with 

only the option of adhering to the contract or rejecting it.”  (Magno v. The College Network, 

Inc. (2016) 1 Cal.App.5th 277, 286.) 

 

ii. Substantive Unconscionability 

 

 Plaintiff argues that the contract is also substantively unconscionable in its forum-

selection clause.  By its terms, the arbitration agreement requires that plaintiff travel to 

Georgia for arbitration.   

 

 The recent Magno case considered a similar clause in which California residents 

seeking to become registered nurses signed an agreement to take certain coursework via 

distance-learning from a company based in Indiana.  The agreement included an arbitration 

clause which required that the arbitration be conducted in Marion County, Indiana.  It did, 

however, permit that the hearing be conducted by video or phone.  Nonetheless, the trial 

court found the clause substantively unconscionable based on this forum-selection clause 

and the Court of Appeal affirmed. (Id. at 289.)  Arbitration generally may have been within 

the reasonable expectation of the consumer, but arbitration in Indiana was not.  (Id. at 288-

289. See also Patterson v. ITT Consumer Financial Corp.  (1993) 14 Cal.App.4th 1659, 1665 

[arbitration in Minnesota not within the reasonable expectation of California consumers]; 

Lhotka v. Geographic Expeditions, Inc. (2010) 181 Cal.App.4th 816, 825 [agreement to 

arbitrate in San Francisco meant any recovery by Colorado plaintiffs would be “devoured” by 

the expense of pursuing them].) 

 

 The Magno court also rejected the argument that the outcome should be different 

because the agreement permitted phone or video arbitration.  This still forced the plaintiff to 

either spend money to travel or forego the ability to testify in person, while the defendant 

could arbitrate “in its own backyard.”  (Magno, supra at 289.)  Put another way, such 

processes merely maximized the defendant’s advantage.  (Id., citing inter alia Comb v. 

PayPal, Inc. (N.D.Cal. 2002) 218 F.Supp.2d 1165, 1177 [“Limiting venue to PayPal's 

backyard appears to be yet one more means by which the arbitration clause serves to shield 

PayPal from liability instead of providing a neutral forum in which to arbitrate disputes.”].) 

 

 The Court finds no reason to distinguish this case from Magno on the question of the 

forum-selection clause.  Arbitration in Georgia was not within the reasonable expectation of 

the nationwide membership of the ACBL.  Two admissible declarations from individuals with 

experience in ACBL activities reflect no knowledge of such a clause.  (See Declarations of 
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Katherine Ewing and Jacqueline Ortiz.)  The provision equates to something more than just 

a bad bargain, because it renders the dispute process cost-prohibitive to many, if not most, 

members.  ACBL offers no evidence of a commercial purpose.  True, the agreement allows 

the parties to choose an alternate location and ACBL has, in its reply papers, now consented 

to arbitration locally.  But the ACBL did not make that offer initially.  (See Declaration of 

Carolyn Dethlefsen, at ¶¶ 2-3 and Exh. E.)  The fact that a plaintiff might obtain consent 

from the ACBL to arbitration somewhere besides Georgia (and here, apparently, only if he 

files the case and litigates the arbitration motion) does not save the clause.  The default is 

Georgia and the choice of any other arbitration location still remains in the complete control 

of the ACBL, which must consent to the change. As written, the agreement’s forum-selection 

clause is substantively unconscionable. 

 

 For these reasons, the arbitration clause in the Membership Agreement is both 

procedurally and substantively unconscionable.  

 

c. The substantively unconscionable provision concerning forum-

selection may be severed, resolving the unconscionability issue. 

 

 In the event an unconscionable term exists, a Court has the power to sever it, and 

should do so if that would resolve the unconscionability issue.  (See Magno, supra at 291-

292, citing, inter alia, Armendariz, 22 Cal.4th at 122.)   Severance would not resolve the 

issue if the unconscionability permeates the agreement – that is, if there is more than one 

unconscionable term, or if severing the single problematic term alone would not resolve the 

unconscionability problem without requiring the Court to rewrite the agreement.  (Id. at 

292, citing Armendariz at 124.)  

 

 Here, the only problematic clause plaintiff cites to support substantive 

unconscionability is the forum-selection clause.  This clause can be severed, and the 

arbitration can then commence, as ACBL now consents, in a local jurisdiction.  Severance 

alone resolves the substantive unconscionability problem and the Court need not rewrite 

any other agreement terms.  Resolving the substantive unconscionability also resolves the 

general unconscionability issue, because where substantive unconscionability is absent, a 

contract is not unconscionable.  (See Sanchez, 61 Cal.4th at 910.) 

 

d. The scope of the arbitration clause includes plaintiff’s claims against 

ACBL in this action. 

 

 Having established that the agreement is enforceable if the contract term on forum-

selection is severed, the Court now considers Plaintiff’s argument that the scope of the 

arbitration agreement does not include the separate Settlement Agreement.  The Court 

rejects this claim.  As pointed out above, using the disjunctive “or,” the clause applies to 

“any action for damages or injunctive relief against the ACBL….”  This is broad enough to 

encompass the claims in this action concerning he Settlement Agreement. 

 

e. The ACBL did not waive its right to enforce the arbitration provision. 

 

 The Court likewise rejects plaintiff’s claim that, because the later Settlement 

Agreement did not include an arbitration provision, this waived ACBL’s right to arbitrate 

under the Membership Agreement.  The later agreement did not displace the former or 
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purport to overrule it.  Dasher v. RCB Bank USA dba RCB Bank (2014) 745 F.3d 1111, 1122 

is not on point because it involved a new cardholder agreement – without an arbitration 

clause – that specifically superseded the older one, which contained such a clause.  Here, 

the Settlement Agreement does not supersede the Membership Agreement.   

 

f. Denial of the motion under Code of Civil Procedure section 1281.2(c) 

would be inappropriate. 

 

 Finally, plaintiff argues the Court should exercise its discretion under Code of Civil 

Procedure section 1281.2(c) and deny the motion.  The Court declines. 

 

 Code of Civil Procedure section 1281.2(c) provides that the Court may deny a motion 

to compel arbitration where a “party to the arbitration agreement is also a party to a 

pending court action or special proceeding with a third party, arising out of the same 

transaction or series of related transactions and there is a possibility of conflicting rulings on 

a common issue of law or fact.”  This section is preempted by the Federal Arbitration Act 

(FAA) where the parties expressly agree to apply FAA procedural rules, but a mere 

statement – such as appears in the Membership Agreement – that the agreement is subject 

to the FAA is insufficient for this purpose.  (See Valencia v. Smyth (2010) 185 Cal.App.4th 

153, 174-175.)  Thus, the FAA does not preempt the Court from denying arbitration under 

this section.  

 

 Nonetheless, it chooses not to do so.  The arguably non-arbitrable claims against 

individuals for defamation-related torts do not risk contradicting factual determinations 

made in arbitration of plaintiff’s claims concerning the Settlement Agreement.  Put another 

way, whether these individuals defamed plaintiff by making statements concerning the 

harassment allegations is a factually and legally distinct issue from whether the parties to 

the Settlement Agreement, resolving the dispute between the parties as to that claim, 

entered into it with the intent to perform its obligation and/or actually performed them.  

The latter claims do not present an apparent risk of conflicting rulings of fact or law with 

the former. 

 

III. Evidentiary Objections 

 

 The objections to Exhibit A of Plaintiff’s declaration – a copy of the Settlement 

Agreement – are overruled. Plaintiff has sufficient personal knowledge, and the agreement 

is not offered for the truth of the matters asserted therein but to show its existence.  The 

Court declines to rule on the remaining declarations to this objection as it did not consider 

any of the challenged evidence in making its decision. 

 The objection to the declaration of Robert Garret for failure to comply with Code of 

Civil Procedure section 2015.5 is sustained.  The objections to the declarations of Katherine 

Ewing and Jacqueline Ortiz are overruled in their entirety.  The declarants state their 

personal knowledge as to the existence of the arbitration clause.  Their statements that they 

have never heard anyone mention such a clause are not hearsay because they do not 

purport to relate out-of-court statements for their truth. 

 

IV. Conclusion 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   10/14/16 

 
 

- 23 - 

 The motion to stay the case and compel arbitration of plaintiff’s is granted.  Those 

claims concerning the Settlement Agreement shall be arbitrated.  The forum-selection clause 

of the Membership Agreement is severed, and arbitration shall take place in either San 

Francisco or Contra Costa County.  The remainder of the action is stayed pending the 

completion of arbitration 

 

 

 

 


